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Brown County Library

Court records are often overlooked as a resource for genealogy. This is unfortunate because there is much
information that can be found.

Criminal Court records: These records are obvious by the title; however if you feel there should be a civil court
record and you cannot locate it, check the index for the criminal court records. A filing error could keep you from
locating a document.

Civil Court records: Our society is not more litigious today; many law suits were filed one hundred years ago. A
relative may be in court records for any of the following reasons.

Land disputes
Damage claim

Probate

Divorce

Child Custody
Adoption

Committals

Naturalization
Bankruptcy
Foreclosure

Coroner's Records

Military Courts

Dower releases

Indebtedness

Jury Rosters

Name changes

Fences fall, trees die, and streams change their course.

Not many people held liability insurance.

Wills and intestate (without a will). Transfers of land and money.
Terms which concern finances, property and custody.

If parent(s) have died, placement with family or orphanage.
Contract between the state and the adoptive parents.

Placement in an institution. Privacy issues sometimes apply to these
records. Census records include residents of institutions.

Found in county courts prior to 1980.

There is a determination of how the assets will be divided. (Federal)
Transfer of land, default on mortgage, failure to pay taxes, sheriff's sale.
Questions concerning a person’s death.

Jurisdiction before civil courts established. (Federal)

Waving of a wife’s rights. Can also be found in probate records.

Probably the most frequent court action found in civil court records for
ancestors are those involving debt.

Attendance record gives names and addresses of the jurors, the days served,
the days defaulted, date excused from service, type of jury, and payment.

Early records found in Assembly & Senate Journals. After statehood, these
records can be found at the county level among civil court records.

What do you do if you find a relative listed in an index but the records have been misfiled or discarded? Follow
through by reviewing the newspaper for the legal notices. There may also be a story about the case, especially
if there is a damage claim or the individual(s) are well known in the community. The newspaper articles may
provide more information about why the court procedure is taking place.

Other courts: Indian Court Records, Mining District Records, Slave Court Records, Admiralty Court Records.

See: The Source: Guidebook of American Genealogy. Third edition. Chapter 7, pages 257-323. Edited by Loretto
Dennis Szucs and Sandra Hargreaves Luebking.
Courthouse Research for Family Historians: Your Guide to Genealogical Treasurers. by Christine Rose.
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THE SOURCE

Under recent legislation, however, a woman has the right
to renounce her dower claim to her husbhand’s estate. She must
acknowledge that full disclosure of the total worth of the estate
was made and that she understands what she is renouncing. This
protects the estate against undue litigation. A man cannot le-
gally disinherit his wife and leave her destitute, on the public’s
mercy. In most jurisdictions, welfare help is denied, even in cases
of divorce, if the husband is in a position to pay for the wife’s up-
keep. Some states now designate a share of the intestate spouse’s
entire estate to the survivor, as an alternative to dower or cur-
tesy, though this applies only to real estare.

Guardianship

A guardian is a responsible individual of legal age appointed
or acknowledged by the court to manage the property ownership
of those incompetent by reason of youth or mental or physical
handicap to handle their own affairs. A guardian may also be
called a conservator, a curator, a tutor, or a receiver.

An orphan is a minor whose father is dead or whose de-
ceased mother left separately owned property to her child but
excluded the father. In both cases, a guardian is appointed to
assume the legal responsibilities of property ownership. In other
words, the “orphan” may have a living parent in either case. Such
a child may also be called a ward or infant. It is also common for
a mother or facher to be appointed guardian of his or her own
children without implying adoption, formal or otherwise.

The appointment of a guardian for a minor may be a sepa-
rate court process from probate, handled by a different court.
Depending on the jurisdiction, the appointment of a guardian
for an adult who is incompetent to handle his or her own affairs
may require two separate court pracesses: the first to declare him
or her incompetent, and the second to appoint someone to act
in his or her behalf.

Probate Proceedings

Since the procedures followed in both testate and intestate
cases are almost identical, both can be considered together. Most
states require that probate begin the first term of court following
the death of a property owner, between thirty and ninety days
after death.

1. Usually, the principal heir petitions the court for author-
ity to begin the probate process. Until recent years these peti-
tions were made verbally and recorded only in the probate min-
ute books. However, some jurisdictions require written petitions
bearing the names of all heirs, their residences, and their ages;
these are filed with the original estate papers. Such petitions are
especially valuable because they may be the only documents that
list all the heirs. Figure 7-6 is an example of a petition to com-
mence probate.

In a testate estare, the executor petitions for letters testa-
mentary or authority to probate the will. In an intestate case, the

Petition for Probate of Will and Letters
* Testamentary In the County Court of Johnson
County, Nebraska In re Estate of George
Hindenach Deceased.

PETITION

Your petitioner, Hannah Hindenach who is of legal ape,
shows: That George Hindenach late a resident of Spring
Creek Precinct, in Johnson County Nebraska, died at his
residence, in Johnson County Nebraska, on or about the 9
day of September A.D. 1895 leaving a last will and testa-
ment, executed in due form of law, as your petitioner be-
lieves which is now on file in this Court: that the subscrib-
ing witnesses to said instrument are T. Appelget of Tecumseh,
Nebraska, and T. E. Falrall of Tecumseh, Nebraska; that
said Will nominated Hannah Hindenach as executrix thereof,
and that Hannah Hindenach is willing to accept the trust as
Executrix that said decedent died seized of real estate in said
Johnson County of the estimated value of $5000.00; that the
said decedent was possessed of personal property in the sald
State of Nebrasska of the estimated value of $600.00.

Your petitioner further shows that the devisees, lega-
tees, heirs at [aw in the absence of a will, and other persons
interested In said matter are as follows:

Relationship
Name Age  Residence to Deceased
Hannah Hindenach 45 P.O. Tecumseh Widow
George Hindenach Jr. 25 “ Son
Lillie Hindenach 22 - % Daughter
Bessie Hindenach iz = # “
Ella Hindenach 15 & 2 “
Anna Hindenach 13 ¢ = g
Josie Hindenach 5 55 M % S
Charles Hindenach 8 ~ * Son
Mary Hindenach 6 . " Daughter
Stella Hindenach 4 = e &

Your petitioner therefore prays that a day may be fixed
for hearing the proof of the execution of said instrument;
that all the persons listed herein may be notified by Publica-
ton three weeks prior to eaid hearing, to show cause if any
there be, why said instrument shall not be recorded as the
last will and testament of said decedent.

Figure 7-6. Petition to commence probate by Hannah
Hindenach, ? September 1895, Johnson County Court.
Typescript of a holograph in Johnson County Courthouse,

Tecurnseh, Nebraska.

surviving spouse or oldest son normally petitions for letters of
administration or authority to administer the estate according to
the laws of the jurisdiction.

It is the responsibility of the executor or the administrator to
look out for the best interest of the estate, the needs of the heirs,
and the claims of the creditors.

2. Proving the will is a step that applies only to testate cases.
The document is presented to the court. The witnesses to the
will appear and attest that they saw the individual sign the will,
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that he or she was in sound mental condition and that
he or she expressed his or her own free will. The court,
after hearing this sworn testimony, will order that the
will be recorded. Wills judged invalid are not proved
and, hence, are not recorded in the will book but
can often be found among the loose or miscellaneous
papers of the courthouse or town hall. They will not
appear in the index to probate records, and they are
rarely microfilmed. You have to ask for these records
to be searched at the courthouse. Some jurisdictions
now provide for pre-proved wills. At the same time
the will is signed by the testator, the witnesses swear in
writing before a notary thar the testator was of sound
mind and acting freely. Wills executed in this manner
are accepted for probare without the witnesses ap-
pearing personally.

Some jurisdictions require thar all heirs of the es-
tate be notified and present at the reading and record-

ing of the will. Anyone who would argue against the
admission of the will to probate may make claim then
or generally forfeit any future right to contest the will.
3. The executor designated in the decedent’s will
must be formally approved by the court. In intestate cases, the
court appoints the administrator. Each state prescribes the order
in which persons are entitled to be appointed, but, in general,
this order is maintained: spouse, one of the children, parents,
grandparents, brothers or sisters, uncles, aunts, nephews, nieces,
great-uncles, great-aunts, first cousins, creditors, anyone legally
competent, public administrators, etc.

4. An administrator must post a bond equal to the worth of

" the assets of the estate to insure his or her faithful performance
of duty and to protect the heirs in cases of misconduct. In most
states, an executor is not required to file a large bond if the dece-
dent's will exempts him or her from that trust.

Bondsmen were usually relatives or family friends until re-
cently, when bonding companies replaced personal sureties. If
the wife is executrix, the bondsmen will usually be her relatives.
If a brother or son is executor, they will be chosen from the family
of the deceased. Bondsmen can also be heirs to the estate.

5. In most testate and all intestate estates, three disinter-
ested people (often relatives who are not potential heirs) are ap-
pointed by the court to inventory and appraise all the property
of the estate. They are usually ordered to submit the inventory
at the next term of court or within ninery days. This inventory
protected the executor or administrator from excessive claims
against the estate and protected heirs against fraud or pilfering
of their inheritance. The court also used it to set probate fees,
as in modemn practice. As a result, the values given to each item
were close to current market value, although there seems to have

A been a tendency to keep them low. Thus, the fees levied against

the estate were lower.
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Figure 7-7. Nomination of guardian petition of Julia A. Adams,
29 March 1881, Salt Lake County, Utah Territory.

6. As soon as the inventory is made, publication of the
pending probate is published. In early times, notices were tacked
on the doors of courthouses, town halls, churches, etc. Later,
the court required public posting at the town hall and publica-
tion three successive weeks in the major county, town, or district
newspaper before probate to give interested parties opportunity
to be present to voice disagreement or to present claims against
the estate. The law required preservation of those publication
notices. Some jurisdictions keep copies of the newspapers in
which notices appeared at the county courthouse or town hall,
while orhers clip the notices and preserve them with the case
packet. It is thus possible o find missing issues of newspapers at
the probate authority.

7. Another step taken before probate begins is assigning
an allowance for the dependents from a portion of the estate
(usually the amount is determined annually) until the estate is
settled and distributed. It may take the form of cash, income-
producing property (such as a herd of cattle), or money from the
court-authorized sale of certain property. Usually the property so
designated is exempt from creditors’ claims. Ar this time, also,
the widow’s dower right will often be set off to provide for her
SUPPOTL.

8. In estates involving minors or incompetent individuals,
a guardian is appointed to receive and assume stewardship over
their respective shares. Figure 7-7 is a petition of minor children
for cheir mother to be appointed guardian. As with administra-
tors and executors, guardians must post a bond equal to the
warth of the orphan'’s estate. Figure 7-8 is an example of the re-
quired bond.



9. To raise funds for the support of the widow
and children or to convert perishables to cash, it is
frequently necessary to conduct periodic sales of
property under the surveillance of the cour:. First,
the administrator/executor or guardian petitions the
court for authority to sell, stipulating the items, why
the income is needed, and how much is expected to
be realized. If the court authorizes the sale, a public
auctioneer is appointed and a careful account is kepr
of what was sold, how much each item brought, and
to whom the item went.

THE SOURCE
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10. In some jurisdictions, executors/adminisera-
tors or guardians must account annually to the court
for income received and expenses paid out of the es-
rate, and for what purposes. In others, executors may
be required only to account upon request from heirs
or creditors. Because these records show heirs who
die and women who marry before final settlement,
they are extremely valuable for the genealogist.

11. Prior to the final sectlement and distribution
of the estate among the heirs, additional publicarion
notices are issued to give claimants one last chance to
voice their desires.
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12. The executor/administrator must make a fi-
nal accounting of receipts and disbursements of the
estate before the remaining property can be divided
and the responsibility ended. Figure 7-9 shows a final
accounting. )

13. When all parties concerned come to an agreement or
when all heirs are twenty-one years of age, the property is divid-
ed and distributed to those heirs entitled to receive it, the case
is closed, and the executor/administrator is released. In many
probate jurisdictions, lengthy division documents will be found
listing all heirs and their addresses, hushands of female heirs, and
second marriages of widows. In some states, these settlement
documents are found in the Office of the Land Recorder—Divi-
sion of Real Estate.

14. As each heir receives his or her portion of the estate,
he or she signs a receipt or release to the executor/administra-
tor. These receipts give the name of the heir, the amount and
description of property received, the name of the executor/ad-
ministrator, the names of guardians of minor children, and the
name of the deceased. These releases are filed among the original
estate papers.

Probate records can provide an intimate glimpse into the
lifestyle of an ancestor and specific facts about the family. From
wills you can discover how often the men on your pedigree en-
trusted their assets to a wife, whether all sons inherited equally,
how the daughters fared in comparison, whether a man distrib-
uted his property to his children before his death, and who was
instructed to care for the widow and younger children or for

Figure 7-8. Guardian's bond of Polly Cripe, for Sarah Jane Blackater,
3 June 1865, lowa County, lowa. Qriginals are in the lowa County
Courthouse, Marengo, lowa.

incapacitated or handicapped family members. Servants were
sometimes released by will and slaves freed.

What provision was made for the widow! Was firewood
delivered to her door? Were living quarters and a cash allow-
ance for needed purchases provided? Did the allowance end on
remarriage? What was to happen to her portion of the estate if
she remarried?

What are the demographics of your family? Who lived in
the houschold? What was the ratio of adults to children, males
to females? Did the men live to see their grandchildren? Did the
women outlive the men? How many children reached adulthood
before their parents died? What were the sizes of your family
units? What standard of living did your family have? Did they
read and write? Did a bequest include paintings, a family Bible,
fine furniture, a carriage, or musical instruments?

Also revealed in a will is biographical information: title, oc-
cupation, religious affiliation, age, place of residence, place of
property ownership, associates of the family, and relationship to
prominent families in the arca.

Did your ancestor bequeath assets to charities, such as
schools, hospitals, and churches? Did he make a contribution
for the upkeep of roads and bridges? Did she support a political

party?
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life and how your family compared to others in the community.'?
[fitems are listed room by room and the rooms labeled, you know
who slept where. A man was often judged by the kind of bed he
slept in, 50 inventories usually listed bed and bedding in consid-
erable detail: bed curtains imply a canopied bed to keep out cold
drafts. Featherbeds, sheets, coverlets, blankets, and spreads may
also be listed separately.

Table linens may be listed (damask, diaper, flaxen, canvas);
cooking utensils and dishes (pewter, wood, china, porcelain, sil-
verplate, brass); lighting (candles, lamps, wicks, lantern glass,
and lighter fluids). In poor households, a clock might represent
almost a quarter of the estate’s total value. Pots and pans may
be valued by weight, since that is the way they were bought and
sold. Unfamiliar items, such as kimblins, piggins, and eshons
(cheese vats and presses), may appeat.

The processes of cooking, brewing, baking, dairying, and

washing are described in the kinds of utility rubs and bowls used.
The presence of smoothing tables or boards and flat irons indi-
cate that clothes were ironed before wearing, and bedding may
also have been “smoothed.” Sanitary facilities inside the house
could consist of chamber pots and close stools, often both. The
larder hints at diet—burter, cheese, ham, bacon, hanging beef,

— salt pork, potatoes. Particular trades or occupations emerge from
tools, mercantile inventory, record books, contents of barns, gra-
naries, and crops in the field.
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% 9 A comparison of inventories from one generation
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with “things unseen or forgotten,” a category with an
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%’Mw An inventory is also useful for distinguishing be-
tween persons of the same name by matching inven-
tory conrents, such as horses, carttle, and pigs, with

Figure 7-9. Final account of Polly Cripe, guardian of Sarah Jane Blackater,  tax rolls and agricultural census entrics. You can also
3 June 1865. Original is in lowa County Courthouse, Marengo, lowa, prove the relationship between a man and his chil-
dren with property, real or personal, listed in invento-
How did your ancestor speak? Indications of local dialect ries and wills from one generation to the next.
and pronunciation can be found in spelling variants, especially
when a will is a holograph. It can also reveal personality, charac-  American Probate Law
ter, and level of formal education. Despite their usefulness, probate records are filled with
A~ The probate inventory gives other insights into your family’s traps for the unwary genealogist. The firse pitfall is contempo-

rary law. Probate is a function of stare authority, with only one
federal prohibition: primogeniture, or passing a landed estate
automatically to the eldest son, is forbidden; by 1811, all former
colonies had revoked it by statute. Because probate is a state
function, probate procedures vary from state to state and have
changed over time.

In addition to the pitfalls presented by ignorance of legal
language and past laws, another problem may arise if a researcher
concentrates only on the case files or probate packer. You should
not overlook other records leading to probate that appear among
the records of other courts. For example, the Court of Common
Pleas in Pennsylvania was responsible for hearing evidence of in-
competence and determining the status of such individuals,

Appearance Docket, Vol. A, p. 5336, Perry County, Penn-
sylvania, contains the petition of John River, brothet-in-law of
Peter Arnold of Buffalo Township, to issue a writ of incompe-
tence since Peter Arnold was a habitual drunkard. Peter’s heirs
are listed as George, Peter, William, and datghter Barbara, wife
of George Varns. The court confirmed the petition on 16 March
1824. By 10 November 1827, Peter had reformed and petitioned
the court to have his rights restored. The court granted his re-
quest and released the guardian.’?

Table 7-1 is a checklist of documents produced by probate
courts.?® Important supporting legal documents can also be found
in these non-probate categories of records:



.

Bastardy papers

Child custody papers

Aliases
= Unfiled documents

Manumissions
Certificates of freedom

Dower releases

* Marriage settlements

* Foreclosures

s Liens

Land sold for back taxes

Congressional petitions

Annulments
* Orphans’ court records
* Claims

THE SOURCE

* Legitimation of children

Name changes

Loose papers

Inguisitions of lunacy

Petitions for freedom

Apprenticeships

Marriage contracts

Lis Pendens
* Deeds
Tax liens

¢ Legislative papers

* Divarces

Adoptions
* Appcals
* Attachments of property

Also available at law libraries are the state law codes. To
locate a law effective when your ancestor was alive, check the
current law code (dower rights, for instance, or age when a minor
could make a will). Get the reference to the next earliest code

when the law was changed or modified and work backward in
time until you find the law as it was.

Although this process seems tedious, it is sometimes nec-
essary and nearly always dluminating. The law determines the
specifics in much of the probate process. Court officials da not
explain what they are doing or their reasens for acting in a cer-
tain way in the records. They expect you to know rhat already.

The law also determined the ages at which your ancestors
could transact legal business. Table 7-2 summarizes the most
common ages (and exceptions) in the Unired States.

When courthouse fires have occurred, these other court
documents may have survived if they were filed in other build-
ings or kept among the personal papers of justices or court of-
ficials. Some of these records are used legally in licu of probate
processes. For example, Jacob Hoofman (Hoffman) Sr. died in-
testate in Fairfield County, Ohio, leaving sixteen children. The
probate clerk, when a search was requested, found no will, bur 2
careful search brought an extremely detailed deed to light.

Jacob had distributed his lands to his children before his

death but had died before the deed he executed for his son

'A Checkhst ot‘ Documents Produced by P'o

 Court Recqrd_s..

" Estate docket
Guardianship docket -
Claims docket

—_ Minutes
- Orders

. Decrees
_Judgments
_. Executions
_ - Appesls
_ Indexes

Petitions
2" Letters testamentary
- Administration

—_ Guardianship

of guardian
___ Redress for misuse or
waste of property

__ List of heirs

— Renunciation

Wills

_. Written

_ Nuncupative
- Holographic

56 Codici!s_

—— Appointment or change :

- Bonds
Admmjstrator

. Executor

— Guardian

- Appraiser

__Trustee

~lnventories

. Real estate

_— Personal property
__ Guardians

. Conservators

. Partnership

- Minors' estates

| Appraisals

. Appraisers warrants
= Reports

Publications
__Advertisements
__'Announcements

__ Notice to heirs

Notice of sales

__'Notice to creditors

Accounts

__ Administrator

- Executor

9 _Gu'ardian ' Claims .
e Tf'Llstee ] Petitibhs-
__ Conservator __ Registers

' __ Accounts
Divisions _ Appeals
— Commission reports
. Settlements Miscellaneous

.. Decrees of distribution
Dower rights
Courtesy rights

Unrecorded wills'
Widows' allowances

__ Orders to find heirs

_ - Awards __ Sales docurnents
__. Private dis bursemen_t - Marriage settlements
| Ledgers _. Waijvers

__ Probate decrees

Guardians' final repon

Changes of name.

__ Legitimization

_ Certificates of devise __ Memoranda

__ Assignments of real . Appeals
‘estate ; . Judgments
Order of distribution: __ Estate taxes"

__ Decree of heirship

Releases

__ Executor

__ Administrator

. Trustee

__ Guardian
Heirs

Conservator
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Inherit

Be enumerated in census

Attend school

Witness documents

Testify in court

Choose quardian

Serve as apprentice

Show land to
processioners

Be punished for crime

Sign contracts

Act as executor
Bequeath personal
property by will

Marry

Be taxed
Muster into militia
Procession land

Take possession of land

holdings
Practice trade

Release of guardian

Own land

Devise land by will
Be taxed

Plead or sue in court
Be naturalized

Fill public office
Serve on jury

Vote

“Based in part on Judge Tapping Reeve, The Law of Baron and Femme, of Parent and Child, Guardian and Ward, Master and Servant, and of the
Powers of the Courts of Chancery; With an Essay on the Terms Heir, Heirs, Heirs of the Body, 3rd ed. (1862; reprint, Clark, New Jersey: Lawbook -
Exchange, 1998). This is an important legal treatise on family law describing the common law in America and exceptions created by statute law or
specific traditions inherited from Spanish or French Iaw codes The author assumes legal knowledge on the part of the reader, so use Black’s Law

From birth
From birth
5

14 (male);

12 (female)

14 (male);
12 (female)
14 (male);
12 (female)

14 (male);
12 (female)

14 (male);
12 {female)

14 (male):
12 {female)

14 (male);
12 ({female)

14 (male);
12 (female)

14 (male);
12 {female)

14 (male);
12 (female)

16
16
16

16

18

21 (male); 18
(female)

21
21
21
21
21
21
21
21

An unbotn child can also inherit

COURT RECORDS

Usually heads of household only until 1850

Some schools accepted three year ulds

The age of discretion under the common law was 14 Emaies) and 12 {fema!es] Some
exceptions are listed below - B g

Must be 21 in New York. No choice until age of; then, if guardian appointed by court is
unacceptable, can select another subject to court approval

Standard term was to 21 (male), 18 {female), or time of marriage. If apprentlced before age m‘
discretion, bound only to ages 14/12. Must have written deed which allowed for apprentice’s
content, except for arphans on the public charge

Males only; southern states. (Procession means to walk around the boundary lines of local
property owners.)

Some general exceptions before 1860, Complicated changes in the 20th century

May be required to confirm contract after arriving at majority

Usually administrator with will annexed so the court had some controls. Age 17 in
Massachusetts, Rhode Island, Missouri; age 18 in Mississippi. Bondsman who could act as
co-executor required in Yermont

Age 18 in Connecticut, Massachusetts, Virginia; age 18 (male) and 16 (female) in New York;
age 21 in Vermont. Property may be held in custody of court pending review

Parental consent required in most states until age 21 (male) and 18 (female). Married child
not subject to control of parents, could remarry on death of spouse consent if underage. Age
18 {male} and 14 (female} in Mississippi, Ohic, Indiana; age 18 (male) and 15 (female) in
Minnesota; age 17 {male) and 14 {female) in Illinois; age 16 {male) and 14 (female) in lowa.
Marriage is valid without parental consent, but officiator could be fined. Annulment or divorce
only way to void the marriage

Males anly were counted; females appear as “heirs of ... "

Males only

Procession means to walk around the boundary lines of local property owners

“In possession of” on tax rolls signifies that the person named is at least 16

Some cities [icensed_tradesmen to practice their profession/occupation at age 18
Some states allowed females these rights at age 18

Full poll responsibility unless exempt

After meeting residence requirements

Age 25 or older required for some offices

Grand jury, petit jury, coroner's jury
Linked to 21 as age of land ownership, a prerequisite to voting in colonies

(Continued)
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Simon could be recorded. The property went into his estate. Ja-
cob had recorded the transaction in his own account beok and
the court accepred the transaction, requiring only that a quit-
claim deed be signed by all sixteen children and their spouses.
The document is invaluable, bur it was found in the deeds, not
the probare records.

Many probare records have been published by societies
and individuals. As is true with any extract, some transcripts
are complete and others are incomplete or have been misread.
“Check the Original! Two Lessons Learned the Hard Way"
(National Genealogical Sociery Quarterly) is an instructive two-
part commentary on the perils of not checking compiled works
against original records.” Parr 1, “Hardy of South Carolina—A
‘Discreet’ Omission to Hide an Indiscretion” by John Anderson
Brayton, matches a 1969 abstract of the 1769 will of Mathew
Hardy of St. John's Parish, Colleton Counry, South Carolina,
against a verbatim transcription of the will, He notes the abstract
“omitted the primary heir and left out significant information
that changed the entire thrust of the document."® Brayton
suspects the omissions were to hide a master-slave concubinage
hinted at in the will.

In Part 2, “Mallory-Blunt of Virginia—A Miscopied Name
Blocks Line,” Shana Elizabeth Proffitt gives evidence of an ervor
in a long-accepred compilation by a leading English authority
that resulted in a nearly thirty-year mystery. Proffitt’s examina-
tion of the original files corrects the name: Michael, not Henry
Blunt. The amendment of the error "will provide certain Blunt
family descendants with a previously unknown connection to
the Mallory family of colonial Virginia."?® As Proffirt notes, “Er-
rors happen amid notetaking, writing, and publishing, and those
errors stymie research.”

Another problem in probate research is that not all people
are referenced in probate records. New England demographic
research comparing wills and probate inventories with tax rolls
and other inhabitants' lists shows that less than 50 percent of the
male population was included among inventorics and less than
40 percent left wills. In some areas, the percenrage was below 25
percent. Less than 10 percent of the women had either wills or
inventories. While some people had little or no property to inven-
tory, a substantial number seem to have deliberately made provi-
sion for their estates ro pass to their heirs without probate.”

Probate records are of uneven value when it comes to es-
tablishing specific death dates. Some probate records include the

date of death. Some indexes include the date of death, while
the probate record does not. Where the death date is nor given,
the date of the acknowledgment of witnesses is usually the first
record made in the probate process, followed by admission of
the will to probate. In some jurisdictions, however, the witnesses
acknowledged their signatures and certified the mental sound-
ness of the testator at the time the will was drafted—nor after
the person's death. To avoid these problems, the safest date ro
use is the date the will was recorded—usually between thirty and
ninery days after the death of the testator.

Relationships between legatees and testator were seldom
defined. As a consequence, brothers and nephews are mistaken
for sons, sisters-in-law and daughters-in-law appear as unmar-
ried daughrers, and daughters with unknown married names may
be unidentifiable. The legatees sometimes are mentioned by first
names only. “In-law” was often a synonym for “step” and adopted
kin. Because of these ambiguities, it is wise to corroborate all
relationships with other sources.

Probare records can provide valuable leads to those relation-
ships. Nine clues that may help determine relationship have been
formulated by eminent genealogist Donald Lines Jacobus®;

1. In states thar allowed the eldest son a double portion of
his father's estate, an estate with seven shares had six
heirs, not seven.

2. Daughters unmarried at the time a will was dralted may
have been married by the time it was probated. The will
and subsequent documents will contain different names.
Watch given names carefully nnd always check all males
listed in the final settlement, especially if they are not
listed in the will as potential sons-in-law.

3. Statements such as “my daughters Mary and Martha shall
have five shillings each with what I have already given
them” and "my daughter Grace shall have £30 to make
her equal with her sisters” imply that some daughters
were married and had already received their portions.

4. Special terminology may reveal relationships: "a femme

sole” is an unmarried woman; “coverture” refers to a

married woman.

. Where two executors are named in a will, one is usually

\Ln

the relative of the testator and the other a relative of

the spouse. Both sides of the family were represented to
safepuard the interests of all parties and to keep peace.
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6. Bondsmen are usually relatives who are willing to stand
the risks and who have some leverage over the persons
they guarantee. If the wife is executrix, the bondsmen will
usually be her relatives. Where her maiden surname is
unknown, look carefully at the names of the bondsmen.

7. Guardians are usually relatives who have no potential
interest in the estate. With some careful calculations,
you can decide who these would be and perhaps identify
missing surnames. :

8. When the court has to determine who inherits, unless
extenuating circumstances dictate otherwise, the estate
is usually awarded to heirs of the whole blood (related by
blood to both sides of the family) rather than an heir of
the half blood (related to one side only). In this way, the
property is more likely to stay in the family.

9.8econd marriages of widows are most frequently
decumented among probate and guardianship records, as
their new husbands assume responsibilities of the estate.
This makes probate records especially valuable.

Sometimes, family members are omitted from a will because
they are otherwise provided for. A man can settle a jointure on
his wife at the beginning of the marriage in lieu of dower rights
or subsequent claims against the estate. During colonial rimes,
when the law of primogeniture was in effect, the eldest son was
frequently not mentioned in the will, for the real property de-
scended automatically to him. Most American men also owned
other lands in fee simple thar could be described and left to
younger sons.

As daughters married, they were customarily given their por-
tions in cash, land, household furnishings, food, horses, slaves,
etc. Sens were given their property when they reached the age
of majority or planned to marry. A family account book recorded
the property conveyed to each child. If, when the father's estate
was later settled, a child contested the settlement, this account
showed what each marriage portion was. Thus, children who had
received their shares were frequently omitted from the will.

The importance of probate records to the genealogist is rec-
ognized by the regional projects, online and in pring, that produce
indexes. An example of print works are Thornton W. Mitchell,
North Carolina Wills: A Testator Index, 1665—1900. Carol Willsey
Bell, Ohio Walls and Estates to 1850: An Index, and Brent Holcomb,
Abstracts of South Carolina Wills for several counties. These three
projects are models for needed work in other arcas.”

Divorce Actions

Diverce as a court action was introduced to the American
colonies by Puritan settlers during the early 1600s. In 1620,
Plymouth officials viewed marriage as a civil rather than an
ecclesiastical matcter. This recognition opened the door to the
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possibility of civil divorce. At least nine divorces were granted in
Plymouth prior to 1691, when Plymouth and Massachusetts Bay
were united into a single colony.

Records indicate the first colonial American divorce,
however, was granted not in Plymouth but in Massachusetts Bay.
In 1639, James Luxford's wife was able to show evidence that
James already had a wife. The court seized Luxford’s property
and fined and punished him.*

Divoree was not the tradition in the England the early
colonists had left. Ar the time of the founding of America, an
English divorce was rare, expensive, time-consuming, against
Anglican law, and frowned upon socially. Lawrence Friedman
states, “Henry VIII had gotten adivorce; but ordinary Englishmen
had no such privilege. The very wealthy might squeeze a rare
private bill of divorce out of Parliament. Between 1800 and 1836
there were, on the average, three of these a year. For the rest,
unhappy husbands and wives had to be satisfied with annulment
(no easy matter), or divorce from bed and board (a mensa et
thoro), a form of legal separation. Separated couples had no right
to remarry.’?

Astudy of the English system that formed the basis of divorce
law in all the colonies is Lawrence Stone’s three volumes: Road
to Divorce: England, 1530-1987; Uncertain Unions: Marmage in
England, 1660-1753; and Broken Lives: Separation and Divorce in
England, 1660-1857.

During the American colonial period, the extent and type
of divorce differed from colony to colony. In New England,
where marriage was considered a civil contract, courts granted
civil divorces from early times. Grounds included adultery,
abuse, neglect, and desertion by the husband. In other colonies,
if divorce was allowed at all, grounds were limited to dissolving a
marriage that was within the prohibited degrees of consanguinity
or affinity."

In the middle or border colonies—NMew York, New Jersey,
and Pennsylvania—divorces were handled either by the governor
and his council or by petition to the Assembly. Adultery or
prolonged desertion were the only grounds recognized. New York
did grant absolute divorces (a vinculo matrimonii) prior to 1675,
thereafter only a mensa et thoro divorces.” Penn’s luws of 1682
gave Pennsylvania spouses the right to a "Bill of Divorcement” if
their marriage partner was convicted of adultery.

The situation was restrictive in the southern colonies,
where most followed the English tradition of no absolute divorce
and only rare instances of divorce from bed and board.” Here,
the Church of England had greater influence, thus few civil
divorce laws were in effect until after the American Revolution.
Eighteenth-century North Carolina law, for example, did niot
provide for absolute divorce, and, alchough legal in the nineteenth
century, non-absolute diverce was rare. The few separations that
were granted were in the form of orders of the General Court
for separate maintenance, often called alimony. Records of these
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cases will be at the North Carolina State Archives among the
legislative Papers.”

[n contrast, prior to its becoming a part of the United States
in 1803, Louisiana’s Superior Council regularly granted divorces
of bed and board as shown by surviving French colonial records.
These were almost always based on the charge of cruelty.”

Following the American Revolution, divorce laws and
attitudes  towards divorce generally broadened, although
regional differences remained strong. Divorce in the South
continued ro be rare. But in all of the ariginal colonies and
most of the other states divorce by legislative petition was
allowed. This “legislative” or “private act” divorce required a
petitioner's case to be heard before either the territorial or stare
legislature,

As rthese peritions increased in number, overburdened
legislatures gave the judicial function to the regular courts.
Maryland provides an example. By the mid-1830s, the Maryland
legislature was granting slightly more than thirty divorces a year.
By 1842, the number of divorces sought was so great that primary
jurisdiction was transferred to the courts, Nine years luter, the
Maryland Constitution of 1851 prohibited legislative divorce
entirely.®

Profound differences have always existed from one state to
another. Each state determines when legislative divorce ceases
and goes to local courts and then which court will handle divorce
cases—superior court, equity court, probate court, or family or
domestic court. The procedure basically allows the judge to decide
what is just and equitable in each case within the limits set by the
law. Because of this lack of uniformiry, 2 researchier must study
the development of divorce in cach relevant jurisdiction. Studies
such as Thomas E. Buckley’s The Grear Catastrophe of My Life:
Diwarce in the Old Dominion, which examines the 471 surviving
divorce petitions to the Virginia legislature for the years 1786 ro
1851, is one example of a regional work that would prove useful
to Virginia researchers. (See the suggested readings on divarce in
the references section at the end of this chapter.)

The divorce rate escalated after the Civil War. In some areas
of the Midwest and West, legal tolerance of divorce ranged from
slightly permissive to wide open. In Towa, between 1870 und 1880
the divorce rate jumped from forty-nine to sixty per hundred
thousand of population. Factors that may have contribured to
this were a liberalizing of religious beliefs, varied ethnic and
racial values, and disruptively high rates of migration.®

Throughout the latter half of the nineteenth century and
well into the twenrieth century, only one state defied the rising
numbers. The laws of South Carolina, despite an experiment
with a divorce clavse from 1868 ro 1878 (during which time
not one divorce was granted), did nor allow for an absolure
divarce until the 1949 Divorce Act went into effect. Only then
was divorce allowed and jurisdiction placed in the Court of

Common Pleas.

Divorce Records and Their Location

Divorce records will be found in colonial court records and
territorial and state legislazures, as well as in county, state, and
rerritorial courts. Pre-Revolutionary divorces may be found in
colonial legislative records. Copies of the private acts for divorce
may be recorded in the Colonial Office volumes, available in
print in lorge research libraries. Each volume is individually
indexed for all documents abstracted or calendared. Originals
are in the Public Record Office, Ruskin Ave., Kew, Richmond,
Surrey, TW9 4DU, UK.

Multivolume sets of selected abstracts for most of the
original colonies have been printed in archive series at
government expense and can be found in most large research
libraties throughout the Unired Stares. Abstracts should be used
as indexes to the originals.

Divorces filed in the years immediately before and following
starehood may be in the procecdings of the territory or the state’s
legislative body. The granting of a divorce was usually recorded
as a Private Act in the legislative proceedings. There should
also be evidence of the divorce, such as details of settlement,
at the county of residence of the plaintiff. Legislative divorces
continued to be granted in some areas long after the samw
powers were granted to the regular courts, so researchers should
check the records of assembly and council as well as the court
records. Delaware was the last holdout of legislative divorc,
which survived in that state until 1897. Legislative divorces will
appear in printed volumes that can serve as name indexes to the
original files.

Muost nineteenth-century and some earlier divorces will
be found in county or circuit courts or their counterparts in
the county where filing occurred. These will be in civil coun
records that are usually well indexed. Divorce records may b
recorded in volumes with the regular coure cases or in sepirate
volumes reserved for divorce cases. The index provides quil
identification of a divorce because the plamtiff and defemdiun
will carry the same surname.

Some indexes and abstracts are in print (a few are listed
the reference secrion), others are online. Various indexes 1o lowal
civil case files that contain divorce are online, including those o
the Utah counties of Cache (1860-87), Davis (1875-80), Huh
Lake (1852-87), and Weber (1852-87). These are a = luip
historyresearch.utah.gov/indexes/index.htm!>.

The manner of entry in court books or in o case Ol
case packet parallels the record-keeping of other divil v
A case hle may provide affidavits, lists of children with rhew
ages, property inventories, and other data. The date pnd plas
of marriage, ages or dates of birth of the couple, pliwes o Linly
and the grounds for rhe divorce are usuzally included. Thvnn
records may list the names of other family members, e 1l
children may be in the custody of grandparenis, uneles, ol
family friends.
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Some states require a certificate of divorce, with a copy filed
at the state bureau of viral starstics,. New Hampshire has issued
certificates since [880; other states did not begin this practice
until well into the 1930s. Court records are public records, but
those issued in the past fifty years might be protected by privacy
legislation, and the permission of the divorced party may be
required to get the dara. Some srates do not have certificares on
file but can verify dates and refer queries to the court that has the
record.

A researcher may (nd the first indication of a diverce in
local newspapers. Early newspapers often catried notices placed
by husbands to warn local tradesmen that they would no longer
be responsible for debts incurred by their ex-wives. On occasion,
wives also placed notices of freedom. This pair of entries, is from
in the Vermont Gazette:

January 7, 1796: Whereas my husband, Enoch Darling,
has at sundry times used me in an improper and cruel a
manner as to destroy my happiness and endanger my life,
and whereas he has not provided for me as a hushand
ought, but expended his time and money unadvisedly,
at taverns, to the dettiment of myself and his family, 1
notify the public that I am obligared to leave him and
shall henceforth pay no debts of his contracting. Phebe
Darling, alias Phebe Adams, Bennington.

January 7, 1796: Phebe, my wife has left my bed
and board without just cause or provocation. T will
not pay debts of her contracting. Enoch Darling,
Benningion.™

Newspapers also carried legal notices to inform missing
parties and creditors of the pending case. (During the colonial
period, notices were posted on the town bulletin board at the
courthouse, church, or city hall). If the location of a defendant
way known, he would be served with papers by a court official.
If the whereabouts were unknown, a notice was published in
the newspapers. Such news notices often ran as long as forry
weeks. As communicarions improved, rhe time was gradually
decreased to three to four weeks, Some newspapers, particularly
the urban press, would publish lists of divorces granted. (See
chapter 12, “Newspapers,” for instructions on how 1o find old
newspapers.)

The disposition of property in any divorce case is determined
by state statute or by equitable decision of the court. Alimony is
the allowance a woman is entitled to receive from her hushand
during separation and after divorce. The amount is usually set by
the court based on the financial circumstances of the husband
and the needs of the wife. [n rare instances, a husband may be
granted alimony from his wife. Alimony can be paid in monthly
or annual installments or as a single lump sum, and the obligation

usually ends when the spouse remarrics. In some jurisdictions, a

wife guilty of adulrery is denied alimony; in others she receives
payment regardless of such circumstances.

In South Carolina, which did not recognize divorce until
1950 (except for a brief period from 1868 to 1878%), or states
that severely limited the grounds for divorce, courts accepted
petitions for alimony to provide for the needs of family members
who wished to live apart,

In most jutisdictions, until recently, if the wife was not guiley
of adultery, she was entitled to her full dower and one-third of
her hushband’s property at his death, even though a divorce had
taken place, Some jurisdictions subtracted from the dower the
amount already received in alimony. A husband could claim, by
right of curtesy, one-third of the wife’s property.

As they do today, courts outlined provisions for children of
dissolved marriages at the time the divorce was granted. In the
1832 divorce of Patrick and Susannah Martin in Gibson County,
Indiana, the children Jane and Martha went to the father while
the mother received “the babe, two beds, two colts, and one
cow™ The custody of children is usually awarded based upon
individual circumstances, although some jurisdictions today
permit children abave a certain age (eight to fourteen) to choose
which parent they wish ro live with.

The law may have stipulated that the father must help pay
for the upbringing of the children. The amount was determined
by the court, based upon the earning ability of the father and the
number of children, Few legal remedics were available for cases
of nan-payment.

Most divoree files prior to the mid-rwentieth century are
open to researchers, Some modern courts seal all or pare of the
records of divoree proceedings, and they are available only to
the parties.

Divorce Meccas

Certain states (or counties or colonies) gained reputations
for easy divorce, Stringent laws in one state led fo migration into
states and cities where divorces were easier to obtain. Ashrabula
County in Ohig, which was readily accessible from New York,
Pennsylvania, and Ontario, Canada, granted many divorces to
non-Ohio residents. Chicago granted four hundred divorees in
1868 alone. Indiana had no residency requirements untl 1859
and Urah Territory not until 1878.

Early Utah quickly gained the reputation of being a divorce
“mecca,” with its broad grounds for divorce, inexpensive court
procedures, and lack of residency requirements. Thus, Christina
Anderson, in 1866 Weber County, could obtain an divorce
for abuse and maltreatment, grounds that were not allowed in
castern courts.” When out-of-state people began arriving to
rake advantage of this situation, Utah stiffened its residency
requitements and lengrhened the waiting period.

About 1890, the city of Sioux Falls, South Dakota, became
the newest divorce mecea in the United States. As the hub of
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Indexes {alphabetical): Plaintiff .
: Defendant .
Reverse *
- _ Everyname =~ | e
Dockets: calendar or waiting fist of :
pending cases, in the order they will be Civil »
considered by the court
: Criminal .
Equity L
fesiChancery g e
Estate ’
Orphans' “
Guardian .
Probate -
Name change -
Claims ST
insolvents' .
Bankruptcy .
Divorce .
Adoption :
Lunacy -
Reference ok
Execution .
Appearance s
Appeals .
New actions .
Miqutes: des_criptive entries of all actions o .
taking place in the court process
. Register of actions :
Appeal briefs . §
Orders: official record of all orders of the ;
judgels) Journals .
Writs . ]
_Summons - : = .
Warrants . 5
Subpeenae . s
Actions .
Indictments *
Presentments .
Executions . - .
Stays {demurrers) . *
Injunctions s
Foreclosures L
Attachments .
Distraints 5
Jury lists
ents; final decisions, ishments, o
-
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Opinions . .
Decisions »
Reports .
Appeals i : .
Bills of costs .
Case files or packets: all original papers EE ' !
placed in the hands of the court duringa ' Civil : ] o] Vil
court case: R ; [0S il et il :
Criminal _ .
Equity .
Estate .
Orphans® A ; ; : .
Probate _ .
Chancery ; ' .
Divorce _ .
Adoption .
Claims .
Insolventslih i e b T
Lunacy _ .
Bankruptcy - : : .
Appeals .
Bonds .
Depositions .
Testimony e
Declarations .
Inventories : .
Documents B
Exhibits .
Receipts .
Petitions ) .
Affidavits .
Pleas .
Pleadings .
Allegations : .
Complaints ’
Inquisitibns ) .
Examinations .
Promissory 3
notes
Letters .
Appraisals 1 .
Arbitration .
reports
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_ S rrit 7 State
Alabama 1818 1819-99
Arizona e L7 01864-99 . A
Arkansas 1818-35 1836-39
California 1849-93
Colorado _ 1861-76 1876-99 _lefferson Territory, 1859-61
Connecticut - .1639-73 - : 0 1776-1899 Special acts, 183799
Dakota _ 1862-89
Delaware 1704-41 1776-1899
Florida : e 1822-45 1845-99
Georgia- i -~ Dates not given " é P 1787-1899
|daho ~1863-88 1890-99
Illinois = 1809-17 1818-99
Indiana 1801-51 1816-99
fowa ' 1838-45 1846-98
Kansas il 1855-61 1861-99
Kentucky 17921898
o District {under jurisdiction of Indiana Territary), 1804,
Loujsiana 181293 Territory of Dr_I(Jaans. 1804-11 !
Maine: BN SR i il : 1820-99 Resolves, 1820-39; private and special acts, 1820-49
Maryland Dates not given 17771898
Massachusetts Dates not given 1777-1899 Resolves, 1776-1838
Michigan : 1821-35 1835-99
Minnesota S it 1849-57 £1857-99
Mississippi 1799-1816 1817-98
Missouri 1813-18 1820-99
Montana 1864-89 1889-99
Nebraska A i 185567 1866:-99
Nevada _ : 1861-64 1864-99
New Hampshire 1680-1726 1783-1899
New Jersey 1703-22 _ 1776-1899
New Mexico ' : 1846-99 it
New York Dates not given 1777-1899
North Carolina 16691751 17771898
North Dakota 1889-99
Northwest. - 1788-1801 :
Ohio ) 1803-98
Oklahoma : 1890-99
Oregon . 1890-99
. Pennsylvania Dates not given 1776-1899
Rhode Island _ 1647-1719 1776-1899
South Carolina 16921734 17761899
South Dakota 189099
Tennessee ' 1796-1899 Territory of the U.S.A. South of the River-Ohio, 1792-95
Texas 1846-99
Utah i i - 1851-94 1896-99
Vermont : 1778-1898
Virginia 1776-1899
Washington _ ) 1854-87 1889-99
West Virginia ' U : 1861-99
Wisconsin 1836-48 1848-99
Wyoming ! 1869-90 1890-99
To find session laws, use items 1 and 2, found at law and large university libraries,
1. John B. Cushing Session Laws of the American States and Territories Prior to 1900. Selecied reprints by colony or state are available from
<ww.frontierpress.com>.
2. William S. Hein & Co., Inc, Session Laws of American States and Territories: A Compilation of All States and Territaries, 1775-2003. Update 4: A
Complete Checklist, A companion work for pre-1775 is Cofonial Session Laws by the same publisher.
3. The Historic State Codes Preservation Project of the Georgetown Law Library is making scanned titles of early state laws available. Their
collection contains 360 titles, approximately 50% of the historic state codes identified in print as of 2006. A list of titles scanned and in progress,
and purchasing instructions, are at <www.ll.georgetown.edu/states/historic_codes/index.cfm>.
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2 See Inferior Court Minutes, 13 April 1819, Jones County,
Georgia, pp. 61-63, and January term, 1817, p. 97, for examples.
Originals in Jones County Courthouse, Georgia.
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CHICAGO RESEARCH ONLINE SITES

By Dave Miller, MA, PLCGS

March 9, 2019 Brown County Library

NEWBERRY LIBRARY

http://www.newberry.org/genealogy-and-local-history

CHICAGO ANCESTORS INTERACTIVE SITE

Maintained by the Newberry Library

http://www.chicagoancestors.org

CHICAGO HISTORY.ORG

Maps and historical online information on Chicago

http://www.Chicagohistory.org

NATIONAL ARCHIVES OF CHICAGO

Midwest Naturalization Records

https://www.archives.gov/chicago/finding-aids/naturalization-records.html.

ILLINOIS STATE ARCHIVES

http://www.cyberdriveillinois.com/departments/archives/home.htm|




ILLINOIS STATE LIBRARY

http://www.cyberdriveillinois.com/departments/library/public/genealogy.html

ILLINOIS GENEALOGICAL SOCIETY (IGSI)

https://ilgensoc.org/cpage.php?pt=45

CHICAGO HISTORY MUSEUM

Online resource page

https://www.chicagohistory.org/online-research-resources

POLISH GENEALOGICAL SOCIETY OF AMERICA

https://pgsa.org/research-directory/

IRISH AMERICAN HERITAGE CENTER

https://irish-american.org/

LIST OF COOK COUNTY CEMETERIES

https://en.wikipedia.org/wiki/List of cemeteries in Cook County, Illinois

ARCHDIOCESE OF CHICAGO CEMETERIES

http://www.catholiccemeterieschicago.org/Locations/

JEWISH WALDHEIM CEMETERY

http://www.waldheimcemetery.com/

INTERNATIONAL JEWISH CEMETERY PROJECT

http://www.iajgsjewishcemeteryproject.org/illinois-il/chicago-cook-county.html




